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No. 518, 2016 

On Appeal from the Court of 
Chancery of the State of 
Delaware, Consolidated C.A. 
No. 10107-CB 

 

MOTION OF LAW AND CORPORATE FINANCE PROFESSORS  
TO FILE BRIEF AS AMICI CURIAE IN SUPPORT OF REVERSAL 

 
 Pursuant to Rule 28 of the Rules of the Supreme Court of the State of 

Delaware, the nine below-named professors of law and corporate finance 

respectfully move for leave to file the accompanying amici curiae brief in support 

of Respondent-Appellant DFC Global Corporation and in support of reversal.   

1. The proposed amici curiae have no financial interest or direct personal 

interest in the case.   

2. Amici have consulted with counsel for the parties to this appeal.  

Counsel for Respondent-Appellant has consented to Amici’s motion, and counsel for 

Petitioners-Appellees have indicated that they will oppose the motion.  
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INTEREST OF AMICI CURIAE 

3. Amici are law and corporate finance professors who study and teach in 

the areas of corporation law, corporate finance, mergers and acquisitions, and 

valuation.  They have commented on appraisal litigation in Delaware courts, and are 

regularly cited as authorities on the subject.  Amici have also taught courses on 

appraisal litigation and legal valuation.   

4. Amici are the following: 

 Professor Stephen M. Bainbridge is the William D. Warren 

Distinguished Professor of Law at University of California, Los 

Angeles School of Law.  Prof. Bainbridge has taught business 

associations, mergers and acquisitions, advanced corporation law, 

corporate finance, securities regulation, and unincorporated business 

associations.  He is the author of multiple casebooks, as well as various 

other law review articles, on topics including business associations and 

mergers and acquisitions.   

 Professor William J. Carney is the Charles Howard Chandler 

Professor of Law Emeritus at Emory University School of Law.  Prof. 

Carney has taught corporate law, mergers and acquisitions, corporate 

finance and securities law at Emory and other law schools for thirty-

four years.  He is also the author of the leading casebook on mergers 
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and acquisitions and a casebook on corporate finance, as well as various 

other law review articles, books, and writings on the subjects relevant 

to this appeal.  Prof. Carney also served for eleven years on the board 

of directors of Pharmasset, Inc., which was acquired by Gilead 

Scientific in 2012 for the largest price ever paid for a pre-commercial 

company. 

 Professor Lawrence Cunningham is the Henry St. George Tucker III 

Research Professor at George Washington University Law School.  

Prof. Cunningham teaches business-related courses on corporate 

governance, corporate culture, and corporate law.  He has written 

dozens of books and articles on these topics.  Prof. Cunningham 

regularly advises corporate boards.  

 Professor Hideki Kanda is Emeritus Professor at the University of 

Tokyo and Professor at Gakushuin University Law School.  Prof. 

Kanda specializes in commercial law, corporate law, banking 

regulation, and securities regulation, subjects on which he has written 

many articles in English as well as Japanese.  Prof. Kanda served as 

Visiting Professor of Law at the University of Chicago Law School in 

1989, 1991, and 1993, and Visiting Professor of Law at Harvard Law 

School in 1996. 



4 
 
 

 Professor Michael Knoll is the Theodore K. Warner Professor of Law 

of the Law School, Professor of Real Estate of the Wharton School, and 

Co-Director of the Center for Tax Law and Policy, each at the 

University of Pennsylvania.  Prof. Knoll has taught and published 

widely on these topics.    

 Professor Fred S. McChesney is the de la Cruz-Metschikoff Endowed 

Chair in Law and Economics at the University of Miami School of Law.  

Prof. McChesney teaches courses related to antitrust and corporations.  

He has published widely in leading journals, and he is the co-author of 

several books on these topics.  Before his academic career, Prof. 

McChesney served as Associate Director for Policy and Evaluation at 

the Federal Trade Commission.   

 Professor Keith Sharfman is Professor of Law & Director of 

Bankruptcy Studies at St. John’s University School of Law.  He has 

taught courses on valuation and corporate finance at several law 

schools, and his publications in the valuation area have been widely 

recognized by judges, scholars, and practitioners and have been cited 

in trial and appellate opinions of state and federal courts.    

 Professor George B. Shepherd is Professor of Law at Emory 

University School of Law.  Prof. Shepherd, who holds a Ph.D. in 
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Economics, teaches courses on corporate law, civil procedure, and law 

and economics.  He has written numerous articles and is the co-author 

of several books on the topic of business structures and civil procedure.  

 Professor Thomas Smith is Professor of Law at the University of San 

Diego School of Law.  Prof. Smith teaches and writes in the areas of 

constitutional law, corporate and business law, and intellectual property 

law.  He has written numerous articles on corporate law in leading law 

journals.  Prof. Smith previously served as senior counsel and 

economist on President Reagan’s Council of Economic Advisors.   

* * * 

5. This appeal raises the question whether, in appraisal litigation 

challenging the acquisition price of a company, the Court of Chancery should defer 

to the transaction price when it was reached as a result of an arm’s-length auction 

process.  This question falls within the expertise and scholarly interest of Amici, who 

offer their academic perspective and experience to aid in the Court’s evaluation of 

the issues on appeal.   
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REASONS WHY AN AMICI CURIAE BRIEF IS DESIRABLE; 
RELEVANCE OF THE MATTERS DISCUSSED  

 
6. Judicial appraisal litigation has become one of the most uncertain and 

troubled areas of Delaware corporation law.  This appeal affords an opportunity to 

simplify that litigation with respect to transactions arising out of an arm’s-length 

auction process—meaning where the market price reflects the valuation of parties 

with their own funds at stake, without any conflict of interest or concealment of 

material information.  Based on their academic perspective and experience studying, 

teaching, and writing about corporation law, corporate finance, and mergers and 

acquisitions, Amici argue that, in such circumstances, the transaction price reflects 

the “fair value” of the company, as the appraisal statute requires.  The proposed 

amici curiae brief is attached as Exhibit 1 to this motion. 

7. Amici first clarify that a fair value for a company is a range of 

reasonable prices, not a precise point, and that the transaction price necessarily falls 

within the range of reasonable prices.  Amici further contend that, despite the best 

efforts of the dedicated members of the Court of Chancery to identify “fair value” in 

appraisal proceedings, the application of valuation methods such as a discounted 

cash flow analysis has proven chaotic and costly.   

8. Thus, without a clear rule directing courts to defer to a transaction price 

resulting from an arm’s-length auction, courts are left to cobble together a 

discounted cash flow model from the disparate proposals of the parties’ experts.  
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Respectfully, however, judges are ill-equipped to undertake that task.  Although in 

some cases there is no alternative, there is no reason to plumb the murky waters of 

post-hoc discounted cash flow analysis where a transaction price arose from an 

arm’s-length auction process.  Worse, failing to privilege arm’s-length sale 

processes imposes the prospect of costly and unpredictable appraisal litigation on all 

transactions, which distorts market behavior.  This Court has long respected the 

merger decisions made by independent, informed directors and stockholders.  Amici 

urge the Court to similarly respect their valuation choices. 

CONCLUSION 

For the reasons set forth herein, Amici respectfully request leave to file the 

accompanying amici curiae brief. 

 

Of Counsel: 
 
Daniel M. Sullivan  
Sarah M. Sternlieb  
HOLWELL SHUSTER &  

GOLDBERG LLP  
750 Seventh Avenue 
New York, New York 10019 
Phone:  (646) 837-5151 
 
Dated:  December 20, 2016 

GREENHILL LAW GROUP, LLC 
 
/s/ Theodore A. Kittila                           
Theodore A. Kittila (DE Bar No. 3963)  
1000 N. West Street, Suite 1200 
Wilmington, Delaware 19801 
Phone:  (302) 414-0510 
Fax:  (302) 595-9346 
Email:  ted@greenhilllaw.com 
 
Attorneys for Amici Curiae 
 
 
 

 


