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IN THE SUPREME COURT OF THE STATE OF DELAWARE 
 

 
MUIRFIELD VALUE PARTNERS, L.P., 
OASIS INVESTMENTS II MASTER FUND 
LTD., CANDLEWOOD SPECIAL 
SITUATIONS MASTER FUND, LTD.,  
CWD OC 522 MASTER FUND LTD., and 
RANDOLPH WATKINS SLIFKA 
 

Petitioners-Below, 
Appellees/Cross-Appellants, 

                   
v.  
 
DFC GLOBAL CORPORATION, 
 

Respondent-Below, 
Appellant/Cross-Appellee. 

 

 
  
No. 518, 2016 
 
  
 
On Appeal from the Memorandum 
Opinion dated July 8, 2016, as 
modified by the Order and Final 
Judgment dated September 14, 2016, 
of the Court of Chancery of the State 
of Delaware, Consolidated C.A.          
No. 10107-CB 

  
 
  

 
APPELLEES/CROSS-APPELLANTS’ OPPOSITION TO MOTION OF 

LAW AND CORPORATE FINANCE PROFESSORS TO FILE BRIEF AS 
AMICI CURIAE IN SUPPORT OF REVERSAL  

 
Petitioners-below, Appellees/Cross-Appellants submit this opposition to the 

motion (the “Motion” or “Mot.”) of nine, non-Delaware licensed, law and 

corporate finance professors (“Law Professors”) for leave to file an amicus brief 

supporting the position advanced by Respondent-below, Appellant/Cross-Appellee 

DFC Global Corporation (“DFC Global”):  
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I. Preliminary Statement 

1. Amicus briefs are generally allowed only if the brief is useful to the 

issues before the Court and if the proposed amici have a legitimate interest in the 

dispute.  Here, the proposed amicus curiae, the Law Professors, admittedly have 

no interest in the outcome of this appeal.  Moreover, their proposed amicus brief is 

not useful because it: (i) simply repeats arguments made by DFC Global; (ii) 

makes irrelevant, unsupported statements about the purported impact of the 

Chancery Court’s opinion on the M&A market as a whole; and (iii) attempts to 

interject unsupported “facts” that are not part of the record on appeal.  

II. Argument 

2. The role of an amicus is to assist the court “in cases of general public 

interest by making suggestions to the court, by providing supplementary assistance 

to existing counsel, and by insuring a complete and plenary presentation of 

difficult issues so that the court may reach a proper decision.”  Newark Branch, 

N.A.A.C.P. v. Town of Harrison, N.J., 940 F.2d 792, 808 (3d Cir. 1991).  The 

decision whether to permit an amicus brief, and the extent, if any, to which amicus 

curiae will be allowed to participate, rests solely within the discretion of this 

Court.  Giammalvo v. Sunshine Mining Co., 644 A.2d 407, 408 (Del. 1994).  By 

rule, an amicus brief may be filed only by leave of Court, and the motion seeking 

leave must identify the interest of the applicant, the reasons why a brief of amicus 
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curiae is desirable, and whether the parties to the appeal consent to or oppose the 

motion for leave.  Supr. Ct. R. 28(a), (b).   

3. As a general matter, where, as here, one of the parties has opposed the 

motion for amicus participation, such opposition militates against accepting such 

an amicus brief.  Giammalvo, 644 A.2d at 410 (“[T]he consent of the parties is an 

important consideration,” and a party’s objection to an amicus brief must be 

weighed against its probative value.). 

A. The Law Professors Do Not Have Any Special Interest in this Case  

4. The Law Professors admit that they “have no financial interest or 

direct personal interest in this case.”  Mot. ¶ 1.  Rather, they are interlopers 

desperately seeking a forum in which they can pursue their academic fantasy by 

suggesting that this Court rewrite Delaware’s judicial appraisal statute, 8 Del. C. § 

262(h), and effectively overrule settled law concerning the Chancery Court’s broad 

discretion in determining the fair value of dissenting stockholders’ shares in an 

appraisal action.  Having a “scholarly interest” and nothing more does not warrant 

this Court to exercise its discretion of allowing the Law Professors to file their 

amicus brief.1   

                                                 
1 One must question how much of a “scholarly” interest the Law Professors have in 
Delaware’s appraisal law.  The proposed amicus curiae include professors of real 
estate, bankruptcy, tax, and Japanese law.  If the Law Professors were so scholarly 
in the area of Delaware appraisal law, they would have authored peer-reviewed 
articles on the subject which could have then been cited as support by DFC Global.  
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B. The Proposed Amicus Brief Offers Nothing Unique that Will Assist this 
Court Beyond What the Parties Can Provide  

 
5. DFC Global recently filed a 45-page Opening brief (9,775 words), 

with citations to 43 cases and secondary authorities.  DFC Global will also be 

allowed to submit a Reply Brief/Answering Brief on Cross-Appeal of up to 10,000 

words (an additional 40- to 45-pages).  DFC Global will thus be given more than 

ample opportunity to present its positions to this Court.  

6. The Law Professors seek leave to stack an additional 21-pages 

(approximately 4,850 words), or a 46-percent extension of the 10,000-word limit, 

in support of DFC Global’s Opening brief.  Rather than providing any unique 

insight to this Court, the proposed amicus brief simply regurgitates DFC Global’s 

argument that the Chancery Court should defer to the transaction price as the sole 

indication of fair value when that transaction price was purportedly reached as a 

result of an arm’s-length auction process.  Compare DFC Global’s Op. Br. 

Argument I., with proposed Amicus Br. Argument I.A.  Indeed, the respective 

tables of authorities make clear that the Law Professors rely on many of the same 

cases and law review articles that were cited by DFC Global in its Opening brief.  

                                                                                                                                                             
With the exception of law review articles by Prof. William J. Carney (including 
one that he wrote with his colleague Prof. George B. Shephard) and an article by 
Prof. Keith Sharfman, each of which pre-dates this Court’s decision in Golden 
Telecom, Inc. v. Global GT LP, 11 A.3d 214 (Del. 2010), there are no such articles 
cited by DFC Global in their Opening brief either because such scholarship does 
not exist or because DFC Global did not find it worthy of citation. 
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The arguments in the proposed amicus brief convey no “unique perspective,” and 

were fully “available” to DFC Global’s counsel.  “Courts have been reluctant to 

accept briefs submitted by amici . . . [and] where the court finds that the parties 

have sufficiently set forth the relevant issues to be addressed, the submission of 

additional papers is not warranted.”  S.E.C. v. Hirsch Org., Inc., 1982 U.S. Dist. 

LEXIS 11052, at *2 (S.D.N.Y. Mar. 4, 1982).2  Generally, amicus briefs should be 

rejected unless “the amicus has unique information or perspective that can help the 

court beyond the help that the lawyers for the parties are able to provide.”  Lehman 

XS Trust, Series 2006-GP2 v. Greenpoint Mortg. Funding, Inc., 2014 U.S. Dist. 

LEXIS 11179, at *6 (S.D.N.Y. Jan. 23, 2014) (quoting Ryan v. Commodity Futures 

Trading Comm’n, 125 F.3d 1062, 1063 (7th Cir. 1997)).  Here, DFC Global had 

the opportunity to raise all of the arguments in the proposed amicus brief, and 

allowing the amicus brief will add nothing to the Court’s understanding of the 

issues in this appeal.   

7. There can also be no question that DFC Global is represented by 

competent and experienced counsel.  When a party is well represented, permitting 

participation by amici curiae is “particularly questionable.”  See Giammalvo, 644 

A.2d at 410 (“[A] court should be reluctant to exercise its discretion to accept an 
                                                 
2 Because Supreme Court Rule 28 is a simplified version of rule 29 of the Federal 
Rules of Appellate Procedure, see Commentary to Supreme Court Rule 28, this 
Court will generally view cases interpreting the Federal rule as persuasive 
authority.  See Hoffman v. Cohen, 538 A.2d 1096, 1097–98 (Del. 1988).  
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amicus curiae when it appears that the parties are well represented, the joint 

consent of the parties to the submission by the amicus curiae is lacking, and the 

movant’s ability to provide the court with some unique supplemental assistance . . . 

is not readily apparent.”). 

C. The Arguments Regarding the Impact that Chancellor Bouchard’s 
Opinion May Have on Market Behavior Do Not Assist the Court 

 
8. In addition to duplicative legal arguments, the Law Professors’ amicus 

brief is filled with unsupported supposition about appraisal actions’ impact on the 

market.  By way of example, the Law Professors make the following 

unsubstantiated statements: 

a. “Judicial appraisal litigation has become one of the most 
uncertain and troubled areas of Delaware corporation law.”  
Mot. ¶ 6; Amicus Br. at 2. 
 

b. “[D]espite the best efforts of the dedicated members of the 
Court of Chancery to identify ‘fair value’ in appraisal 
proceedings, the application of valuation methods such as a 
discounted cash flow analysis has proven chaotic and costly.”  
Mot. ¶ 7. 

 
c. “[F]ailing to privilege arm’s-length sale processes imposes the 

prospect of costly and unpredictable appraisal litigation on all 
transactions, which distorts market behavior.” Mot. ¶ 8; Amicus 
Br. at 2. 

 
d. “The specter of appraisal litigation not only affects prices, it 

also distorts negotiating behavior.”  Amicus Br. at 18. 
 

e. “Imposing the cost of appraisal litigation regardless of whether 
the transaction was at arm’s length reduces the incentives of 
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corporate buyers and sellers to transact, while also raising the 
costs and reducing the benefits for those that do.”  Id. at 19. 

 
None of these statements have any support whatsoever.  They are simply made-up 

folklore to support a political-economic belief.  The proposed amicus brief is 

therefore not “useful” to the Court and should be rejected. 

9. Moreover, in violation of Supreme Court Rules 8 and 9(a), the amicus 

brief relies on material outside the appellate record including unsubstantiated 

articles written by the Law Professors and by firms that are highly partisan, as well 

as other hearsay materials.  Such an effort was recently rejected by this Court in 

City of Miami Gen. Empls.’ and Sanitation Empls.’ Ret. Tr. v. Comstock, No. 

482,2016 (Strine, C.J.) (Nov. 30, 2016) (ORDER) (finding that the proposed amicus 

brief contained duplicative arguments of the appellant, as well as arguments that 

were based on materials outside of the appellate record).  See also Weinstock v. 

Columbia Univ., 224 F.3d 33, 46 (2d Cir. 2000) (noting that raw data presented in 

an amicus brief is “statistical evidence” not part of the record and, therefore, 

cannot be considered in deciding the case). 

10. Accordingly, because the proposed amicus brief is proffered by 

individuals with no interest in the outcome of this case and focuses on arguments 

that are duplicative, unsupported, and seek to rely on material outside the appellate 

record, the brief is not useful to the Court’s consideration and leave to file should 

be denied. 
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III. Conclusion 

For the foregoing reasons, Petitioners respectfully submit that the Motion to 

permit the Law Professors to file an amicus brief should be denied. 

Dated:  December 29, 2016 
 
 
 

/s/ Stuart M. Grant                                
Stuart M. Grant (Del. #2526) 
Kimberly A. Evans (Del. #5888) 
Vivek Upadhya (Del. #6241) 
GRANT & EISENHOFER P.A. 
123 Justison Street 
Wilmington, DE  19801 
Tel: 302.622.7000 
 
Counsel for Petitioners-Below, 
Appellees/Cross-Appellants 
 

 



General Information

Court Delaware Supreme Court

Docket Number 518,2016

DFC Global Corporation vs. Muirfield Value Partners, L.P., Docket No. 518,2016 (Del. Oct. 21, 2016), Court Docket

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 9

http://www.bna.com/terms-of-service-subscription-products

